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IN THE UTAH COURT OF APPEALS 
STATE OF UTAH, 
Plaintiff/Appellee, 
vs. 
LAWRENCE RAYMOND BALERIO, 
Defendant/Appellant. 
Appellate Court No.: 20020827 CA 
STATEMENT OF JURISDICTION 
This Court has jurisdiction over this appeal pursuant to Rule 3 of the Utah Rules of 
Appellate Procedure because the entry of judgment on September 4, 2001 is considered 
to be the final decision of the trial court. See also, Utah Code §78-2a-3(2)(e). 
The Notice of Appeal was filed on September 9, 2002, within thirty (30) days of the 
entry of judgment. Thus, pursuant to Rule 4(a) of the Utah Rules of Appellate Procedure, 
this appeal is timely. 
STATEMENT OF ISSUE AND STANDARD OF REVIEW 
The issue presented for review is whether the trial court erred when it imposed as a 
condition of probation, a standard fine on Mr. Balerio without consideration of his 
ability to pay. [R. 1]. 
The issue presented involves a constitutional question. Constitutional issues, 
including . . . due process, are questions of law which we review for correctness/" State 
v. Mast, 40 P3d 1145 (Utah Ct. App. 2001) citing In re Adoption o/S.L.R, 2001 UT App 
183, P9, 27 P.3d 583 (quoting In re KM, 965 P.2d 576, 578 (Utah Ct. App. 1998)). 
CONSTITUTIONAL PROVISIONS, STATUTES, CODES AND RULES 
A. Constitutional provisions 
Fourteenth Amendment, United States Constitution 
Article 1, Section 7, Utah State Constitution 
B. Statutory provisions 
Utah Code §76-3-301.5 
Utah Code §77-18-1(7) 
Utah Code § 77-32a-3 
Utah Code §77-18-8 
STATEMENT OF THE CASE 
A. Nature of the Case 
Mr. Balerio appeals from the trial court order which imposed a standard fine as a 
condition of probation. [R. 48, p. 5]. 
B. Course of Proceedings Below 
1. On February 2, 2002, Mr. Balerio was charged in an Information with Driving 
Under the Influence of Alcohol/Drugs, a Third Degree Felony, Driving on a Suspended or 
Revoked Licenses, a Class "B" Misdemeanor, No Insurance on a Motor Vehicle, a Class 
"B" Misdemeanor, Open Container in a Vehicle, a Class "C" Misdemeanor, and No 
Registration, a Class "C" Misdemeanor. [R. 1-2]. 
2. On April 29, 2002, Mr. Balerio entered a plea guilty to Driving Under the 
Influence of Alcohol/Drugs, a Third Degree Felony and Open Container in a Vehicle, a 
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Class "C" Misdemeanor. The remaining charges were dismissed per the plea agreement. 
[R. 14-21]. 
C. Disposition in the Court Below 
On August 28, 2002, the trial court sentenced Mr. Balerio. On September 9, 2002, the 
Judgment and Order of Probation was entered. [R. 23-25]. 
D. Relevant Facts 
Mr. Balerio is a severe alcoholic. [Presentence Report, p. 8]. He dropped out of 
school in the 10th grade and never returned. [Presentence Report, p. 8]. Although Mr. 
Balerio was certified as a welder, he lost his employment due to his alcoholism. 
[Presentence Report, p. 8]. As set forth in the Presentence Investigation Report, at the 
time of sentencing, Mr. Balerio was destitute: 
It appears Mr. Balerio's financial situation is in dire straights 
due to his current legal situation. The defendant is 
responsible to pay arrears of $2,400.00 in child support. Mr. 
Balerio owes approximately $2,500.00 to a hospital following 
a suicide attempt. He has credit card bills and indicates he 
does not know how he is going to pay these bills because he 
is not working. 
This was further exacerbated by the period of incarceration imposed as a condition of 
probation. [R. 23-25]. Even in light of this information, as a condition of probation, the 
Court imposed a standard fine of eighteen hundred twenty-five dollars ($1825.00), with 
credit of eight hundred twenty-five dollars ($825.00) if Mr. Balerio successfully 
completed an inpatient program. This appeal follows. 
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SUMMARY OF ARGUMENT 
The trial court should have taken into account Mr. Balerio's financial situation when 
it imposed the standard fine as a condition of probation. To not take his financial 
situation into consideration sets Mr. Balerio up to fail a condition of his probation. As 
such, it runs afoul of the constitutional rights of fundamental fairness and constitutional 
prohibition against excessive fines. 
ARGUMENT 
The Court Erred When It Conditioned Probation Upon Payment 
Of A Fine Without Consideration Of Defendant's Ability To Pay. 
It is well established that a trial court has statutory discretion when imposing a 
sentence and conditions of probation. See generally Utah Code §§ 76-3-301.5 (5)1, 77-
18-1(7)(8). However, this discretion is not without limits. The Due Process Clause, 
contained in the Fourteenth Amendment of the United States Constitution and Article 1, 
§ 7 of the Utah State Constitution, prohibits the imposition of a sanction which runs afoul 
of the notions of fundamental fairness. The Eighth Amendment of the United States 
Constitution and Article 1, § 9 of the Utah State Constitution Et, prohibits the imposition 
of excessive fines. 
In the case at hand, the trial court was provided the information that Mr. Balerio was 
1
 Utah Code §76-3-301.5(5) provides: 
This section does not prohibit the court from in its discretion 
imposing no fine, or a fine in any amount up to and including 
the maximum fine, for the offense. 
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financially destitute, that he had limited assets and limited financial resources. It was also 
apparent that Mr. Balerio had limited employment opportunities due to his severe alcohol 
problem. The trial court, nevertheless, imposed payment of a fine as a condition of 
probation. Given Mr. Balerio's financial resources as well as the period of incarceration, 
there was no realistic expectation that Mr. Balerio could pay it. As a result, he will most 
likely be considered in violation of his probation and have to return to court for a 
probation violation hearing. Not only does this mean that Mr. Balerio will face increase 
costs as a result of this probable violation, but it is a waste of judicial resources. 
The State may well take the position that a defendant's financial status impacts upon 
the remedies available in the event of a failure to pay any fine2. However, the 
constitutional principles regarding fundamental fairness and prohibition against excessive 
fines dictate that a sentencing court should impose an appropriate sentence. If the 
sentencing court was to take a defendant's limited financial resources into account at the 
time of sentencing, it could impose an alternate sanctions, such as community service, 
which the defendant could fulfill. 
2
 Utah Code § 77-18-8 provides, in relevant part, that: 
If a defendant fails to pay the fine and thereafter the court 
finds that the defendant failed to make a good faith effort to 
pay the fine, the court may, after a hearing, order the 
execution of the suspended jail or prison sentence. If a 
defendant is sentenced to pay a fine only OMS sentenced to 
jail or prison and a fine, with neither suspended, he shall not 
later be committed to jail for failure to pay the fine. 
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If the amount of the fine is so disproportionate to the defendant's circumstances that 
there can be no realistic expectation that he will be able to pay the fine, such a fine must 
be considered to be excessive. 
An excessive fine is prohibited by the Eighth Amendment and Article 1, § 9. 
Alexander v. United States, 509 U.S. 544, 113 S. Ct. 2766, 125 L. Ed. 2d 441 
(1993)(Fine can be 'excessive,' even though it does not rise to level of 'cruel and unusual 
punishment.') See also, 21 Am. Jur. 2d Criminal Law § 615 at 1012 (1981) ("What is an 
excessive fine is a relative proposition dependent upon many factors, including the 
financial status of those against whom the penalty provision is directed.") 
Thus, in order to withstand constitutional scrutiny, the Court should consider a 
defendant's ability to pay before imposing a fine. 
That having such an inquiry is appropriate finds further support in the Utah Code §77-
32a-3. There, the statute, in relevant part, provides as follows: 
The Court shall not include in the judgment a sentence that a 
defendant pay costs unless the defendant is or will be able to 
pay them. In determining the amount and method of payment 
of costs, the court shall take account of the financial resources 
of the defendant and the nature of burden that payment of 
costs will impose and that restitution be the first priority. 
See also, ABA, Standards for Criminal Justice, Standard 18-3.16 at 113 (3d ed. 1994) 
("An offender's ability to pay should be a factor in determining the amount of the 
sanction."); 
That a Court should consider the ability to pay, likewise, finds support in the Federal 
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Sentencing Guidelines. In United States v. Doyan, 909 F.2d 412, 414-15 (10th Cir. 
1990), the Tenth Circuit acknowledged that while a fine is to be punitive, it still is subject 
to the defendant's ability to pay: 
If the defendant establishes that (1) he is not able and, even 
with the use of a reasonable installment schedule, is not likely 
to become able to pay all or part of the fine required by the 
preceding provisions, or (2) imposition of a fine would 
unduly burden the defendant's dependents, the court may 
impose a lesser fine or waive the fine. In these circumstances, 
the court shall consider alternative sanctions in lieu of all or a 
portion of the fine, and must still impose a total combined 
sanction that is punitive. 
Doyan, 909 F.2d at 415 (quoting Sentencing Guidelines. § 5E 1.2(f)). 
The same was emphasized in US v. Altamirano, 11 F.3d 52 (5th Cir. 1993). There, 
the Fifth Circuit addressed the United States Supreme Court's historical treatment of 
indigent defendants as well as the Federal Sentencing Guidelines: 
A sentencing court cannot constitutionally enhance the jail 
sentence of an indigent person beyond the statutory maximum 
because he cannot afford to pay a fine. Williams v. Illinois, 
399 U.S. 235, 242-43, 26 L. Ed. 2d 586, 90 S. Ct. 2018 
(1970). Similarly, a state cannot convert a fine imposed under 
a fine-only statute into a jail term solely because the 
defendant cannot pay. Tate v. Short, 401 U.S. 395, 399, 28 L. 
Ed. 2d 130, 91 S. Ct. 668 (1971). More recently, the Court 
expanded this principle in Bearden v. Georgia, 461 U.S. 660, 
103 S. Ct. 2064, 76 L. Ed. 2d 221 (1983). The Court held that 
a district court cannot revoke probation for failure to pay a 
fine unless it finds that probationer willfully refused to pay, 
that probationer did not make sufficient bona fide efforts 
legally to acquire adequate financial resources, or that another 
sanction would not serve the state's interests in punishment 
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and deterrence, [citation omitted] . . . 
The Sentencing Guidelines express similar sensitivity to 
indigency, requiring a fine unless the defendant establishes 
that he cannot pay and is not likely to become able to pay. 
U.S.S.G. § 5E 1.2(a) (Nov. 1992). After determining that a 
defendant can pay, a court may consider the factors in 
U.S.S.G. § 5E 1.2(d) (Nov. 1992) to determine the fine's place 
within the guideline range. Under U.S.S.G. § 5E 1.2(d) (Nov. 
1992), a court again must consider the defendant's ability to 
pay in light of his earning capacity and financial resources. 
U.S.S.G. § 5E 1.2(d)(2) (Nov. 1992). 
See also, State of Illinois v. Wisotzke, 561 N.E.2d 1310 (111. App. 1990)(Illinois statutes 
expressly provide that in determining the amount and method of payment of a fine, the 
court has to consider defendant's financial resources and ability to pay. 111. Rev. Stat., 
1984 Supp., ch. 38, par. 1005 - 9 - 1(d).) 
In the case at hand, it was fundamentally unfair for the trial court to impose as 
condition of probation, a condition that Mr. Balerio could not realistically meet. Such a 
fine, under Mr. Balerio's circumstances was an excessive fine. Both are violations of the 
State and Federal Constitutions. 
CONCLUSION 
For the foregoing reasons, it is respectfully requested that this Court vacate the 
condition of probation requiring the Defendant to pay the standard fine as a condition of 
his probation . 
DATED this 15th day of January, 2003. ^^StLJ^ 
ROSALIE REILLY 
Attorney for Plaintiff 
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ADDENDUM 
RELEVANT PORTIONS FROM PRESENTENCE REPORT 
PAGE 8 
PRESENTENCE INVESTIGATION REPORT 
LAWRENCE RAYMOND BALERIO 
CURRENT / LAST EMPLOYMENT: Mr. Balerio was last employed with Grand 
Junction Steel in Grand Junction, Colorado. He started this employment in 1984. Due to 
his recurring issues with alcohol, he recently lost this job. The defendant is a certified 
welder and is a member of the United Steel Workers Union. 
FINANCIAL SITUATION: It appears Mr. Barlerio's financial situation is in dire 
straights due to his current legal situation. The defendant is responsible to pay arrears of 
$2,400 in child support. Mr. Balerio owes approximately $2,500 to a hospital following a 
suicide attempt. He has credit card bills and indicates he does not know how he is going 
to pay these bills because he is not working. 
GANG AFFILIATIONS: According to the defendant, he has had no gang affiliations. 
SOURCE OF INFORMATION: Presentence Investigation Packet, Personal Interview 
SUBSTANCE ABUSE HISTORY: It is well documented that Mr. Balerio has a severe 
alcohol problem and even though he has attended treatment programs in the past, it 
appears he has not benefited from them. Currently, the defendant is serving a 90-day jail 
ieen in Colorado starting May 1, 2002 for a DUI that occurred in 2001. 
MENTAL HEALTH / PHYSICAL HEALTH: It appears Mr. Balerio is not doing well 
mentally, which was manifested by two recent suicide attempts. The defendant reported 
that in January of 2002, he took sleeping pills with Tequila, but only passed out from 
drinking too much. He was transported to a local hospital. Mr. Balerio said he also tried 
to commit suicide after his arrest in the current offense, but with the same results; he 
passed out from too much alcohol instead of the pills having their desired affect. 
MILITARY RECORD: The defendant has never been involved in the Armed Forces. 
ATTITUDE AND ORIENTATION: It appears Mr. Balerio does not have enough 
faith in himself to have a positive outlook on life at this point. There have been two 
recent suicide attempts, his wife has left him due to his alcohol abuse, he is behind on his 
financial obligations and he continues to consume alcohol, readily. 
CONSTITUTIONAL P R O V I S I O N S 
Eighth Amendment, United States Constitution 
Excessive bail shall not be required, nor excessive fines 
imposed, nor cruel and unusual punishments inflicted. 
Fourteenth Amendment, United States Constitution 
No State shall make or enforce any law which shall abridge 
the privileges or immunities of citizens of the United States ; 
nor shall any State deprive any person of life, liberty or 
property , without due process of law; nor deny to any person 
within its jurisdiction equal protection of the laws. 
Article 1, Section 7, Utah State Constitution 
No person shall be deprived of lit** l ihn\ IT pivprrtv 
without due process of law. 
Article 1, Section 9, Utah State Constitution 
Excessive bail shall not be required; excessive fines shall not 
be imposed; nor shall cruel and unusual punishments be 
inflicted. Persons arrested or imprisoned shall not be treated 
with unnecessary rigor. 
STATUTORY PROVISIONS 
Utah Code g 76-3-301.5(5) 
(5) This section does not prohibit the court from in its 
discretion imposing no fine, or a fine in any amount up to and 
including the maximum fine, for the offense. 
Utah Code g 77-18-K7V3) 
(7) At the time of sentence, the court shall receive any 
testimony, evidence, or information the defendant or the 
prosecuting attorney desires to present concerning the 
appropriate sentence. This testimony, evidence, or 
information shall be presented in open court on record and in 
the presence of the defendant. 
(8) While on probation, and as a condition of probation, the 
court may require that the defendant: 
(a) perform any or all of the following: 
(i) pay, in one or several sums, any fine imposed at the 
time of being placed on probation; 
(ii) pay amounts required under Title 77, Chapter 32a, 
Defense Costs; 
(iii) provide for the support of others for whose 
support he is legally liable; 
(iv) participate in available treatment programs; 
(v) serve a period of time, not to exceed one year, in a 
county jail designated by the department, after 
considering any recommendation by the court as to 
which jail the court finds most appropriate; 
(vi) serve a term of home confinement, which may 
include the use of electronic monitoring; 
(vii) participate in compensatory service restitution 
programs, including the compensatory service program 
provided in Section 78-11-20.7; 
(viii) pay for the costs of investigation, probation, and 
treatment services; 
(ix) make restitution or reparation to the victim or 
victims with interest in accordance with Title 77, 
Chapter 38a, Crime Victims Restitution Act; and 
(x) comply with other terms and conditions the court 
considers appropriate; and 
(b) if convicted on or after May 5, 1997: 
(i) complete high school classwork and obtain a high 
school graduation diploma, a GED certificate, or a 
vocational certificate at the defendant's own expense if 
the defendant has not received the diploma, GED 
certificate, or vocational certificate prior to being 
placed on probation; or 
(ii) provide documentation of the inability to obtain 
one of the items listed in Subsection (8)(b)(i) because 
i >f 
(A) a diagnosed learning disability; or 
(B) other justified cause. 
UahCodeS 77-32a-3 
The Court shall not include in the judgment a sentence that a 
defendant pay costs unless the defendant is or will be able to 
pay them. In determining the amount and method of payment 
of costs, the court shall take account of the financial resources 
of the defendant and the nature of burden that payment of 
costs will impose and that restitution be the first priority. 
Utah Code g 77-18-8 
When a defendant is sentenced to pay a fine in addition to a 
jail or a prison sentence and the judgment is that the jail or 
prison sentence be suspended upon payment of the fine, the 
service of the jail or prison sentence shall satisfy the 
judgment. If a defendant fails to pay the fine and thereafter 
the court finds that the defendant failed to make a good faith 
effort to pay the fine, the court may, after a hearing, order the 
execution of the suspended jail or prison sentence. If a 
defendant is sentenced to pay a fine only or is sentenced to 
jail or prison and a fine, with neither suspended, he shall not 
later be committed to jail for failure to pay the fine. 
